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________________
By Allison C. Shields

Marketing experts recommend that
to gain visibility and get traffic to your
firm’s website, you should maintain a
blog and participate in social media.
But for attorneys in firms of all sizes,
especially small firms and solo prac-
tices, it can be a challenge to find the
time to properly manage these activi-
ties and develop professional quality
content that provides value to readers
and followers while at the same time
managing your clients, your cases, and
your practice.

Writing your own posts creates a
greater connection with your audience
because the audience feels as if you are
speaking directly to them, but it
requires a regular commitment of time.
However, there are ways that you can
delegate or outsource some of the work
of creating an active and engaged blog
and social media presence, to reduce
some of the burden on you, while still
gaining the benefits of participation.

For example, you could hire a writer
to do some repurposing for you — tak-
ing some of your existing materials or
writing and developing blog posts and
social media posts or campaigns

around them. If you have
written a legal brief, a writer
may be able to turn the writ-
ing you’ve done for a legal
audience (the court) into writ-
ing on the same topic for a
different audience — poten-
tial clients or referral sources
– by explaining the legal con-
cepts to a lay audience and
breaking down your brief into a series
of blog posts.

You could also ask someone to
interview you about a timely topic or
a story in the news. That interview
could become a podcast or audio
posted to your website, and the tran-
script of the interview could be tran-
scribed into text as a blog post. You
could also have a writer expand a bit
on some of what you discuss in the
interview.

You can also ask others to write
guest posts for your blog. They can
be other lawyers, clients, experts, or
other service providers. Guest posts
are a win-win because they provide
the guest poster with increased visi-
bility and access to your audience,
and give your audience a different
perspective or new information that

you might not be able to
provide on your own, while
reducing the frequency with
which you have to create
your own content. (You may
want to include a disclaimer
on these posts and make it
clear they are written by
third parties and represent
their views, and not neces-

sarily yours.)
Other tasks you can delegate or out-

source include:

• Conducting basic research.
• Identifying of story ideas or news

items as the basis for posts.
• Maintaining an editorial calendar.
• Developing a first draft of a post

based on some bullet points or a
topic idea you provide.

• Suggesting other blogs to follow or
link to.

• Setting up a blogs or social media
accounts.

• Proofreading and editing.
• Posting links to articles, blog posts

or to your website on social media.

For those that don’t have the time
or don’t want to write themselves,

but still want to maintain a blog or
social media accounts, using a ghost-
writer or subscribing to a blogging
service may solve the problem. But
you’ll want to be sure that their writ-
ing fits in with your firm’s style,
voice, and the image you’re trying to
project.

If you decide to hire others to write
for your blog or post to your social
media accounts, do a trial run and
check their writing style:

• Does the writer’s style match
yours?

• Does it convey the impression you
want to convey?

• Does their language reflect the lan-
guage you use with clients?

• Does their writing reflect your phi-
losophy and values as a lawyer?

• Does it reflect your personality? Is
it more or less formal, conversa-
tional, lighthearted, humorous,
etc. than you usually are?

• Are posts written specifically to
connect with your target audience?

Using outside services to write or
post for you may raise some additional
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Whoever coined the phrase “part-
ners are only good for square dancing”
must have been a defendant in a breach
of fiduciary duty claim. One can
understand some of the cynicism, as
the fiduciary duty imposed upon direc-
tors and officers has been described as
a “stringent,” “undivided and undilut-
ed loyalty,” an “inflexible rule of
fidelity” (Birnbaum v Birnbaum, 73
N.Y.2d 461, 466 (1989)), which is
enforced with “uncompromising rigid-
ity” (Meinhard v Salmon, 249 N.Y.
458, 464 (1928)).

One aspect of the duty owed is an
obligation not to “divert and exploit for
[his or her] own benefit any opportuni-
ty that should be deemed an asset of
the corporation” (Commodities
Research Unit [Holdings] v Chemical
Week Assoc., 174 A.D.2d 476, 477, 571
N.Y.S.2d 253 (1st Dep’t 1991); see
Owen v Hamilton, 44 A.D.3d 452, 457
(n 3), 843 N.Y.S.2d 298 (1st Dep’t
2007); Pangia & Co., CPAs v Diker,
291 A.D.2d 539, 540, 741 N.Y.S.2d
242 (2nd Dep’t 2002).

Furthermore, directors and officers of
corporations, in the performance of their
duties, stand in a fiduciary relationship

to their corporation []. As
such, they owe the corporation
their undivided loyalty and
“may not assume and engage
in the promotion of personal
interests which are incompati-
ble with the superior interests
of their corporation”

Inasmuch as there may be a
natural tendency to analyze
the future without a partner, as with any
relationship, an ounce of prevention is
worth a pound of cure, and it is best to
confirm that the prior relationship has
been properly resolved before proceed-
ing with the next venture. Failure to do
so may get very expensive.

For example, in A.G. Homes, LLC v
Gerstein, 52 A.D.3d 546, 860 N.Y.S.2d
582 (2nd Dep’t 2008) plaintiff and
defendant entered into a joint venture
(AG Homes) for the purpose of pur-
chasing real property, and AG Homes
purchased 521 DeKalb Avenue in
Brooklyn. Plaintiff and AG Homes
allege that in order to obtain more
favorable financing, the deed to the
property was transferred to the defen-
dant, who promised to re-convey the
property to AG Homes. However, the
plaintiffs allege that the defendant
refused to re-convey the property after

obtaining financing. The
plaintiffs sought the imposi-
tion of a constructive trust on
521 DeKalb.

Defendant’s answer assert-
ed a counterclaim to impose
a constructive trust, to the
extent of a 50 percent owner-
ship interest, on another
piece of property known as

513 DeKalb Avenue. The defendant
alleged that plaintiff Azaria purchased
that parcel without his knowledge after
initially expressing a lack of interest in
it. The Second Department reversed
that aspect of the Supreme Court Order
which denied defendant’s motion for
summary judgment on his counter-
claim to impose a constructive trust on
513 DeKalb, observing:

Azaria and the defendant, as parties
to the joint venture in AG Homes,
owed each other a duty of undivided
loyalty (see Meinhard v Salmon, 249
NY 458 [1928]). The defendant
demonstrated that in May 2004 he and
Azaria were approached by Sixto De
Los Santos with an offer to purchase
513 DeKalb. The defendant wished to
go through with the transaction, but
Azaria was not interested because he
did not believe it would be a good deal.

Approximately one month later, on
June 24, 2004, a contract of sale for
513 DeKalb was entered into between
Victor Aloyo, as seller, and AG Homes
and Sixto De Los Santos, as pur-
chasers. On that very same day, Sixto
De Los Santos assigned his rights
under the contract of sale to Azaria for
an agreed fee of $30,000, and AG
Homes assigned its interest in the
property to Azaria for $10. The assign-
ments were made without the defen-
dant’s knowledge and resulted in
Azaria obtaining 100 percent of the
property’s title.

The record demonstrates, prima
facie, that at the time Azaria entered
into the contract of sale for 513
DeKalb, he owed a fiduciary duty to
the defendant and breached it by con-
cealing his dealings and failing to dis-
close pertinent information to the
defendant.

The court rejected Azaria’s argu-
ment that no fiduciary duty was owed
as a result of his claimed dissolution of
the partnership because AG Homes
was not properly dissolved and was
still an operational entity at the time
(noting that AG Homes had contracted
to purchase 513 DeKalb and executed
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income to the father based on his
employment history, and properly
granted the mother’s petition for an
upward modification of the father’s
child support obligation on the
ground that there had been a substan-
tial change in circumstances (see
Bibicoff v. Orfanakis, 48 A.D.3d 680,
852 N.Y.S.2d 324 [2008]).”

Another interesting case regarding
imputing income in Family Court was
the case Bershadskaya v. Nemirovsky,
95 A.D.3d 1209, 945 N.Y.S.2d 171
(2012). In Nemirovsky, the Appellate
Division Second Department
reversed the Kings County Family
Court holding that the Support
Magistrate and the Family Court
should have imputed additional
income to the father for a BMW auto-
mobile lease that the father’s compa-
ny paid and where the BMW finan-
cial documentation showed that the
father was a general manager with an
annual income of $95,000.00 per
year. The Appellate Division Second

Department stated that the father also
did not submit the compulsory finan-
cial documentation to the court and
that the Support Magistrate erred in
accepting the father’s testimony that
his income was only $500.00 to
$600.00 per week. Said matter was
remanded to the Kings County
Family Court for further proceedings.

Note: John E. Raimondi has been
employed as a Family Court
Magistrate since 1999. He was previ-
ously employed with the Suffolk
County Legal Aid Society and was
also a partner in Raimondi &
Raimondi P.C. He is a former Officer
of the Suffolk Academy of Law, a fre-
quent lecturer at the Suffolk County
Bar Association, an Advisory
Committee member of the Suffolk
Academy of Law, a Program
Coordinator with the Suffolk Academy
of Law and an Adjunct Professor at
St. Joseph’s College.

Imputing Income (Continued from page 14)

fession.” The defense again requested
leave to present the expert testimony,
and the trial court again, denied the
application. While the court permit-
ted the doctor to testify as to his
exam, the tests he performed, and
certain factors of the defendant’s
mental and cognitive abilities,
including that the defendant was
“very suggestible,” was “willing to
fabricate when pressed for informa-
tion that he did not possess,” and
wanted to please authority figures, he
was precluded from offering testimo-
ny on the general phenomenon of
false confessions or that the defen-
dant’s specific traits may have con-
tributed to a false confession. A jury
convicted the defendant of murder,
attempted murder, assault, and pos-
session of a weapon.

On appeal, the defendant argued
that the trial court’s preclusion of the
expert testimony was erroneous. The
Court agreed. It first noted that in
2012, the Court of Appeals in People
v Bedessie, recognized that research
studies have linked certain personali-
ty traits to false confessions.4

Although Bedessie was decided after
the trial court’s decision, to the extent
the trial court found that the science
of false confessions is not “generally
accepted within the scientific com-
munity,” that conclusion is now
negated by Bedessie. The court then
noted that the particular interrogation
techniques employed indicate that the
defendant could have been induced to
falsely confess. The court also honed
in on the fact that the people’s case
“turned on the accuracy of the defen-
dant’s confession,” as there was no
physical evidence linking him to the
2006 homicide, and the other witness
evidence was “not overwhelming.”
Indeed, the key issue for the
Appellate Court was to determine
whether to admit the expert testimony
the confession was corroborated by
overwhelming evidence, which
would “undermine[ ] the usefulness

of expert testimony.” In sum, the
court concluded that the trial court
precluded the expert testimony based
solely on the fact that the science of
false confessions was not generally
accepted within the scientific com-
munity without weighing any of the
other, relevant legal issues.

The gravamen of the dissent was
that because there was, in its opin-
ion, substantial corroborating evi-
dence negating the doubt as to the
reliability of the confession and obvi-
ating the need for expert testimony
concerning the phenomenon of false
confessions, the trial court’s discre-
tion to reject the expert testimony
should not be second-guessed. The
dissent further found that the jury
also heard the doctor’s testimony
concerning the defendant’s limited
cognitive functions and his suscepti-
bility to manipulation which, in its
opinion, was “more than adequate
proof to give the issue to the jury of
whether the defendant gave false con-
fessions,” and did not need to be sup-
plemented with the expert testimony
as to the general subject of false con-
fessions.

Note: Hillary A. Frommer is coun-
sel in Farrell Fritz’s Estate Litigation
Department. She focuses her practice
in litigation, primarily estate matters
including contested probate proceed-
ings and contested accounting pro-
ceedings. She has extensive trial and
appellate experience in both federal
and state courts. Ms. Frommer also
represents large and small businesses,
financial institutions and individuals
in complex business disputes, includ-
ing shareholder and partnership dis-
putes, employment disputes and other
commercial matters.
1 2016 NY Slip Op 05060 (2016).
2 8 NY3d 449 (2007).
3 2016 NY Slip Op 03988 (1st Dept May 19,
2016).
4 19 NY3d 147 (2012).
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a written assignment of its interest in
the property to Azaria in exchange for
consideration of $10).

Accordingly, the Second
Department observed defendant was
entitled to a constructive trust to the
extent of a 50 percent ownership inter-
est in 513 DeKalb subject to “expenses
incurred by Azaria toward the purchase
price of the property, losses potentially
incurred by him since the purchase, the
cost of the property’s maintenance and
upkeep by him, and any other relevant
deductions.”

More recently, the Second
Department confirmed the potential for
proportionate liability in a usurped
opportunity equal to a prior vested
interest in Volodarsky v Moonlight
Ambulette Serv., Inc., 122 A.D.3d 619,
996 N.Y.S.2d 121 (2nd Dep’t 2014).
There, plaintiff (who held a 29.5 per-
cent interest in defendant Moonlight
Ambulette Services) commenced an
action “alleging that the other owners
of Moonlight wrongfully wound down
the corporation and formed other cor-
porations to conduct Moonlight’s busi-
ness so as to deprive him of his owner-
ship interest.” Plaintiff sought to
impose a constructive trust on 29.5 per-
cent of the shares of certain defendant
corporations for the benefit of the
plaintiff individually. On appeal, the
Second Department affirmed that
aspect of defendant’s cross motion
seeking summary judgment dismissing
the cause of action to impose a con-
structive trust on 29.5 percent of the

shares of certain defendant corpora-
tions for the benefit of the plaintiff
individually – the same percentage of
interest that the plaintiff possessed in
the parties’ prior relationship. See also
Young v. Chiu, 49 A.D.3d 535, 853
N.Y.S.2d 575 (2nd Dep’t 2008):

Here, the defendant Cathy Chiu
diverted a corporate opportunity in
breach of her fiduciary duty as an offi-
cer of YNC Ltd., and CNY Ltd., by
secretly establishing a competing enti-
ty and acquiring the property at issue in
action No. 2, in which YNC Ltd., and
CNY Ltd., had a “tangible expectancy”
(Adirondack Capital Mgt., Inc. v
Ruberti, Girvin & Ferlazzo, P.C., 43
AD3d 1211, 1215 [2007], lv denied 9
NY3d 817 [2008]; see American
Baptist Churches of Metro. N.Y. v
Galloway, 271 AD2d 92, 99 [2000]).
Accordingly, the court properly direct-
ed the transfer of 50 percent of the
property at issue in action No. 2 to the
plaintiff, a 50 percent shareholder in
both YNC Ltd., and CNY Ltd. [empha-
sis added].

When the music stops and the square
dance is complete, a usurped corporate
opportunity may result in an award, to
the jilted partner, equal to his or her pro-
portionate interest in the prior entity.

Note: Leo K. Barnes, a member of
BARNES & BARNES, P.C. in Melville,
practices commercial litigation
Melville and can be reached at
LKB@BARNESPC.COM.
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Education programs covering
issues related to the LGBT com-
munity; to promote full and
equal participation in the legal
profession by members of differ-
ing sexual orientation and gen-
der identities; and to promote
justice in and through the legal
profession for the LGBT com-
munity.”

Thank you to my colleagues on
the Board of Directors for warmly

welcoming the LGBT committee to
the Association. We look forward to
partnering with the Association on a
number of worthwhile projects in
the future.

Note: Hon. Chris Ann Kelley has
served as a Suffolk County District
Court judge since 2008 and has
served as an Acting County Court
judge in the Criminal Court Domestic
Violence Part in Central Islip for the
past four years.

LGBT Law Committee (Continued on page _ )


